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BOOK REVIEWS 

EDITED BY W. B. MUNRO 
Harvard University 

Contribution a la TMorie G6n6rale de VEtat specialement d'apres les 
Donates fournUes par le Droit Constitutional frangais. Par R. 
Caere de Malberg. Tome premier, 1920. Pp. xxxvi, 837. 
Tome deuxieme. 1922. Pp. xiv, 638. Paris. Librairie de la 
SociSte' du Recueil Sirey, Leon Tenin. 

These two substantial volumes constitute installments of a monu- 
mental treatise on the general theory of the state, by Professor Carre' 
de Malberg of the University of Strasbourg. In the first volume he 
considers the constituent elements of the state (with chapters on the 
theory of the personality of the state and the power of the state) and 
the functions of the state. In the second volume, he concludes his 
analysis of state functions with an extended discussion of the separation 
of powers; and, under the general heading of the organs of the state, 
considers contemporary theories of the source of the powers exercised 
by state organs, representative government, the office and r61e of the 
electorate, and the organization of the constituent power in France. 

As the title of the work indicates, the author restricts himself mainly 
to a study of French theory, and deals with the legal and political 
doctrines of other states, only for purposes of comparison and illustra- 
tion. As an exposition of French theory, his treatise will constitute 
the most elaborate and thorough-going study that has been made; 
and students of political science owe the author a debt of gratitude for 
a work of such scope and merit. It is to be hoped that the other volumes 
will appear in the same rapid succession as the second has followed the 
first. 

In the first chapter, he emphasizes the unity of the state, and dis- 
cusses the foundation of this unity and the origin of the state. In the 
second chapter, he maintains that sovereignty is incapable of legal 
limitation, but is subject to moral restrictions, self-imposed on the 
organs of the state by the law which creates them. 

322 



BOOK REVIEWS 323 

The functions of the state axe classified under the three main cate- 
gories of legislation, administration and jurisdiction, but discussing 
these in the light of the views of French and German writers, he dis- 
tinguishes between formal and material functions. This distinction 
recognizes that what is in substance a legislative rule may be issued in 
the form of an administrative regulation. 

Distinguishing several phases of the doctrine of the separation of 
powers, he holds: that the conception of a plurality of distinct powers 
is inconsistent with the essential unity of the state; that an organic 
separation of functions is impossible; that a complete independence 
of organs is impracticable; and that the equality of organs is legally 
impossible — there may well be a multiplicity of organs, but normally 
one will be preponderant. Thus in the parliamentary system, while 
nominally based on a dualism of powers, its institutions and tendencies 
lead to the preponderance of one of the two authorities. In the present 
system of French public law, he holds that the separation of powers 
has been replaced by a gradation of powers, in which the parliamentary 
chambers constitute the supreme organ; but that its power is also 
limited by the electorate. 

In discussing the sources of the power of state organs, the author 
distinguishes between what he calls the "sovereignty of the people" 
and "national sovereignty." The first theory was that of Rousseau, 
which as the author interprets it, attributes to each individual a fraction 
of sovereign power. This theory which is rejected on various juridical 
grounds, is contrasted with the theory of positive French law, which 
locates the sovereign power in the nation, that is in the collectivity of 
citizens viewed as an indivisible unit. It does not rest in the electorate 
alone but in the whole body of citizens. Naturally, he does not share 
the opinion of Duguit that the "principle of national sovereignty is a 
fiction, undemonstrable and of no real value." 

In his treatment of representative government, the author considers 
the current theories concerning the r61e of the representative according 
to French law. He emphatically rejects the theory of the tnandat 
imperatif, and holds that the deputy is not the agent of his immediate 
constituency and subject to their instructions, but is the representative 
of the nation, bound only by his own judgment and conscience, and 
independent of the electors to whom he owes his election. This has 
been the principle of French positive law since 1789. Nevertheless, he 
admits that in the evolution of the representative system in France 
the electors have come to exercise, in fact, an increasing influence and 
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control over the deputies. The French people axe no longer content 
to play the rdle effaci to which the earlier constitutions limited them, 
to demand of a deputy that he regard himself as exclusively the repre- 
sentative of the nation is to demand the impossible, and a candidate 
who should present himself to the electors on such a platform would 
be defeated. The deputy therefore, has become in fact more or less 
the representative of the particular interests of his own immediate 
constitutency. Indeed it would not be going too far to say that the 
French deputy today regards himself as primarily the agent of the 
district which elects him; and it was largely to remedy this situation 
that the system of scrutin de liste was introduced in 1919. M. Carre" 
de Malberg himself concludes that the representative system which 
has come to exist in France is contrary to that which the founders 
intended and that it is a "bastard form of government," consisting 
of a combination of that which the revolutionists created and of modern 
parliamentarism. As to the nature of the suffrage, he adopts the view 
that it is "successively" an individual right and an office (fonctiori), 
although he takes issue with Duguit who maintains that it can be 
both at the same time. 

The second volume concludes with a discussion of the nature of the 
constituent power in France. The principle of national sovereignty, 
the author maintains, logically requires that the constituent power 
should be vested in a special organ, although the constitution of 1875, 
unlike its Republican prototypes, does not fully carry out this principle. 
In vesting the constituent power in a national assembly composed of 
the members of the legislative body, the authors of the present consti- 
tution adopted a compromise between the English system and the 
French practice before 1875. As to the somewhat subtle question 
whether the national assembly is a mere meeting of the Chamber of 
Deputies and the Senate or whether, as Duguit maintains, it is a new 
assembly absolutely distinct from the Parliament, the author adopts a 
middle view. Concerning the much controverted question whether 
the national assembly has an unlimited competence in respect to the 
revision of the constitution, he takes issue with Duguit who supports 
the theory of unrestricted competence. His own conclusion is, and 
it seems to the reviewer to be more in accord with the constitution, 
that the unlimited competence of the assembly is conditioned upon 
the separate wills of the chambers expressed in the resolutions convoking 
the meeting of the assembly. 

James W. Gabneb. 

University of Illinois. 



